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IN THE UNITED STATES BANKRUPTCY COURT 

 
FOR THE DISTRICT OF SOUTH CAROLINA 

 
IN RE:      )            CHAPTER 11    
      ) 
Harmony Holdings, LLC and )      Case No. 08-00599-dd 
Spanish Moss Development, LLC, )      Case No. 08-00604-dd  
 )  
                                               Debtors. )    
      ) 
Harmony Holdings, LLC and   ) Adversary No. 08-__________ 
Spanish Moss Development, LLC,  )       
      ) 
    Plaintiffs, ) 
      )                    COMPLAINT 
 vs.     ) 
      )      
Barney Ng and RE Loans, LLC,  ) 
      ) 
    Defendants. ) 
 
 COME NOW Plaintiffs, Harmony Holdings, LLC, and Spanish Moss Development, 

LLC, the debtors in possession in the above-captioned Chapter 11 cases, complaining of 

Defendants Barney Ng and RE Loans, LLC, and do allege as follows: 

JURISDICTION 

 1. This is an adversary proceeding brought pursuant to Federal Rule of Bankruptcy 

Procedure 7001(1), to recover actual and punitive damages and attorney’s fees and costs, for 

breach of contract and breach of implied covenant of good faith and fair dealing; fraud in the 

inducement to enter a contract; unconscionability; lender liability; unfair trade practices; 

rescission; conversion; fraudulent concealment; negligent misrepresentation; breach of contract 

accompanied by a fraudulent act; breach of fiduciary duty; demand for an accounting; 

invalidation of the Defendants’ liens; equitable subordination; setoff; and disallowance of 

Defendants’ claims against the estate. 
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 2

 2. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1334, 157, and Local Civil 

Rule 83.IX.01 DSC.  

 3. By virtue of 28 U.S.C. § 157(b)(2)(A), (B), (C), (K) and (O) this is a core 

proceeding.  

 4. Harmony Holdings, LLC (“Harmony Holdings”/“Debtor”) and Spanish Moss 

Development, LLC (“Spanish Moss”/”Debtor”) are debtors in possession in the above captioned 

Chapter 11 cases, having filed Chapter 11 on January 31, 2008 (together, the “Debtors”, which 

are now being jointly administered).  They continue to operate their businesses pursuant to 11 

U.S.C. §§1107 and 1108. 

 5.   On information and belief, Barney Ng (“Ng”) is a resident of Wyoming.  Ng 

asserts that he holds two mortgages on certain of Debtors’ real property.  Ng is the president and 

50% shareholder of Bar-K, Inc. (“Bar-K”), the servicing agent for RE Loans LLC.  

 6. RE Loans LLC (“RE Loans”) is a California limited liability company with its 

principal place of business in Lafayette, California and is in the business of making loans.  RE 

Loans asserts that it has a secured claim against each of the Debtors. 

 7.    On May 23, 2008, Ng filed two (2) proofs of claim in each Debtors’ case, 

asserting two secured claims in the amount of $5,000,000 each. 

 8.   On May 23, 2008, RE Loans filed proofs of claim in each Debtors’ case, asserting 

a secured claim in the amount of $41,432,036.90. 

FACTS 

 9. The Debtors are limited liability companies which own approximately 780 acres 

of real estate in Georgetown County, as well as a marina, a dock, boat slips and permits for 497 

additional deep water slips (“Harmony Township”).  Harmony Township was designed by 
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Duany Plater-Zyberk & Company in the new urban style, and the plan includes single family and 

multi family buildings, retail and restaurant space, a marina, condominiums, town homes, row 

houses, inns, corner stores, offices and a 174-bed Assisted Living Facility.  

10. On March 15, 2005, Debtors entered into a loan transaction with RE Loans 

whereby RE Loans agreed to lend the Debtors the principal amount of $15,000,000.00 (“Loan 

One”).  In order to secure Loan One, the Debtors gave RE Loans a mortgage on certain of 

Debtors’ real property.  The loan documents (“Loan One Documents”) are attached as Exhibit A 

and their terms incorporated herein by reference.   

11. In repayment of Loan One, Debtors agreed to pay interest of 12% per annum over 

60 months.  In the event that any payment was more than 10 days late, a 10% charge was levied.  

Any charge not paid within one month drew compound interest and the default rate increased the 

interest rate to 17%. 

12. The initial disbursement to the Debtor for Loan One was $7,500,000.00 (the 

“Initial Disbursement – Loan One”) 

13. Although a prior mortgage to Western United Life Assurance (“WULA”) was 

current and its terms were more favorable than the RE Loans mortgage, RE Loans required that  

$6,000,000 of the proceeds from the Initial Disbursement – Loan One be paid to WULA to 

reduce the WULA mortgage.   

14. Of the Initial Disbursement – Loan One, RE Loans required that $675,000 be paid 

to Bar-K Inc.  

15.     From the initial disbursement of $7,500,000 from Loan One, the Debtors received 

only $438,500 in operating capital. 
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16.  From the post closing distribution of $7,500,000, RE Loans required that 

$1,000,000.00 be held as an interest reserve to pay monthly interest on Loan One. 

17. Loan One required that the remaining $6,500,000 be deposited into escrow with 

American Title Insurance Company (the “Escrow Account”) and the funds in the Escrow 

Account be disbursed in response to draw requests submitted by the Debtors to RE Loans and 

utilized pursuant to a budget set out in the loan agreement.  

18. From each draw from the Escrow Account, Bar-K received 5% of the draw 

amount and George Smith Partners (“GSP”) received 2.5%.   

19. The Escrow Account which was required to be created for disbursement was 

never created through American Title Insurance Company and RE Loans or its servicer Bar-K 

retained ownership and control of all funds. 

20. Loan One allowed the Debtors to retain only 15% of the gross proceeds from any 

lot sale and required that the remaining 85% be distributed as follows: 

a. For the first 250 lots released, $10,000 of the lot release price was to be paid 

to WULA with the remainder to be paid to RE Loans to be placed into a bank 

account at Mt. Diablo National Bank (the “Bank Account”). 

b. For the remaining lots, $40,000 was to be paid to WULA with the remainder 

to RE Loans to be placed into the Bank Account. 

c. After WULA was completely paid, the entire balance of the lot release price 

was to be paid to RE Loans to be placed into the Bank Account. 

d. After RE Loans was completely paid, the entire balance of the lot release price 

was to be paid to Ng. 
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e. The funds in the Bank Account were to be held, to be disbursed to the Debtors 

for continuing development of Harmony Township pursuant to the loan 

documents.  They were not to be credited to the principal unpaid balance on 

Loan One but were to be available for the Debtors for their ongoing 

development needs pursuant to the loan documents. 

 21. Pursuant to a Deposit Account Agreement, only RE Loans could authorize 

distribution from the Bank Account and only RE Loans could access information from the Bank 

Account.  RE Loans had complete control of the funds in the Bank Account and the Debtors had 

no right to demand information from the Bank concerning the distributions from the Bank 

Account or to control the distribution of funds from the Bank Account in any way. 

22.   Pursuant to the loan documents, the proceeds in the Bank Account could also be 

used by RE Loans to make interest payments to RE Loans and to cure any defaults.  

23. Of all of the proceeds from Loan One, Debtors received only $6,376,044.71 in 

operating capital. 

24. Of all of the proceeds from Loan One, RE Loans, Ng, Bar-K and GSP received 

$2,516,000. 

 25. On March 15, 2005, as a condition of Loan One, Ng required that the Debtors 

give him a note and mortgage on their real estate in the amount of $5,000,000 (the “First Ng 

Mortgage”).  Debtors received no money from the First Ng Mortgage and have never received 

any money from Ng.  The loan documents are attached as Exhibit B and their terms incorporated 

herein by reference.     

 26. The total amount of operating capital that the Debtors received from Loan One 

and the First Ng Mortgage was $6,376,044.71. 
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 27. The total principal obligation incurred by the Debtors as a result of Loan One and 

the First Ng Mortgage was $20,000,000. 

 28. In order to obtain Loan One, the Debtors agreed to pay 50% of the loan proceeds 

to RE Loans, Ng or their affiliates. 

 29. The disclosures provided to the Debtors at the closing of Loan One do not 

accurately reflect these required payments, including the following: 

a. Although the First Ng Mortgage was a requirement of Loan One and no 

proceeds were disbursed from the First Ng Mortgage, the Mortgage Loan 

Disclosure Statement indicates that the Debtors were to receive an estimated 

cash payment of $5,000,000.   

b. Although the First Ng Mortgage was a requirement of Loan One, the liability 

incurred by the Debtors as a result of the First Ng Mortgage is not disclosed 

in the Mortgage Loan Disclosure Statement for Loan One. 

c. Although the Loan Agreement requires extensive payments to Bar-K and 

other expenses, these charges are not reflected on the United States 

Department of Housing and Urban Development Settlement Statement. 

d. Although no money was distributed as a result of the First Ng Mortgage, the 

disclosure provided pursuant to the federal Truth in Lending requirements 

indicates that the Debtors received $5,000,000 from this transaction and that 

the Annual percentage Rate of Interest is 0% and that there is no finance 

charge.  In reality, the entire $5,000,000 balance was a finance charge. 
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e. Although the First Ng Mortgage was a requirement imposed by RE Loans in 

order to close Loan One, this charge is not disclosed on the disclosure 

provided pursuant to the Federal Truth In Lending requirements.   

30. In June, 2005, the Loan Agreement for Loan One was modified (the “June 

Modification”). The Modification Documents are attached as Exhibit C and their terms 

incorporated by reference. 

31. The Debtors received no consideration for this modification. 

32. As a result of the June Modification, the lot release payments constituting 85% of 

the gross sales price of each lot sale were paid as follows:   

a. For the first 250 lots released, $10,000 of the lot release price was to be paid 

to WULA, the next $40,000 was to be paid to the Debtors, with the remainder 

to be paid to RE Loans to be placed into the Bank Account. 

b. For the remaining lots, $40,000 was to be paid to WULA with the remainder 

to RE Loans to be placed into the Bank Account. 

c. After WULA was completely paid, the entire balance of the lot release price 

was to be paid to RE Loans to be placed into the Bank Account. 

d. After RE Loans was completely paid, the entire balance of the lot release price 

was to be paid to Ng. 

e. The funds in the Bank Account were to be held, to be disbursed to the Debtors 

for continuing development of the Debtors’ real estate pursuant to the loan 

documents.  They were not to be credited to the principal unpaid balance on 

Loan One but were to be available for the Debtors for their ongoing 

development needs pursuant to the loan documents. 
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f.   The funds in the Bank Account could be used by RE Loans to pay interest due        

on Loan One or to cure any default. 

 33.   Between May 6, 2005 (“Loan One”) and June 30, 2005 ( the “June 

Modification”), the Debtors sold 28 lots and paid RE Loans or its servicer, Bar-K a total of 

$3,145,811.95 for which it never received credit. 

 34. On July 19, 2005, RE Loans and Ng required the Debtors to transfer to Ng 

another $5,000,000 mortgage (the “Second Ng Mortgage”).  Once again, the Debtors received no 

funding whatsoever from Ng as a result of this transaction and have never received any funding 

from Ng as a result of this transaction.  The loan documents are attached as Exhibit D and their 

terms incorporated herein by reference.   

 35. After Loan One, the Debtors repeatedly requested an accounting from RE Loans 

and Ng for the application of the funds being paid and the amounts being held in the Bank 

Account but never received any accounting of these funds. 

 36. Although Loan One was not in default, the interest had been paid from the 

Interest Reserve Account and there were funds available in the Bank Account for continuing 

development and to cure any default, should one exist, RE Loans and Ng insisted that Debtors 

refinance Loan One in October, 2005.  

 37. On October 17, 2005, Debtors entered into another loan transaction with RE 

Loans for a principal amount of $32,200,000.00 (“Loan Two”).  The loan was secured by a 

mortgage on certain of Debtors’ real property.  The loan documents (“Loan Two Documents”) 

are attached as Exhibit E and their terms incorporated herein by reference.   
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38. Between March, 2005 (“Loan One”) and October 17, 2005 (“Loan Two”), 

Debtors sold 60 lots and paid $5,943,335.78 in lot release prices, in addition to the interest which 

was paid completely from the Interest Reserve Account.   

39. RE Loans and Ng required that the Debtors pay $14,146,000 from the proceeds of 

Loan Two to pay off Loan One, even though the outstanding balance for Loan One was 

substantially less than this amount.  

 40. Out of the $32,200,000 in principal, Debtors received a total of $2,768,531 in 

operating capital from the proceeds of Loan Two.  The Debtors paid commissions, closing costs, 

points, and attorneys fees in the amount of approximately $1.7 million in order to obtain 

operating capital in the approximate amount of $2.768 million. 

 41. As a condition of making Loan Two, RE Loans required that the Debtors pay 

57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, GSP or their 

associates or affiliates. 

 42. Although the mortgage with WULA was current and contained more favorable 

terms than Loan Two, RE Loans required that it be paid from the proceeds of Loan Two and 

WULA received $11,399,819. 

 43. RE Loans required that Michael Chesser (“Chesser”), an associate of RE Loans 

and Ng be paid $2,160,000.00 from the proceeds of Loan Two, although he had no mortgage or 

secured claim against the Debtors.   

 44. RE Loans required that Bar-K receive payment of $1,094,196 from the initial 

proceeds of Loan Two.  Of this amount, $734,795 was payment of points or initial interest to 

Bar-K although Bar-K was not the lender for Loan Two. RE Loans also required that Bar-K 
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receive additional points of $163,704 post closing from Loan Two, for a total payment to Bar-K 

of $1,257,900 from the proceeds of Loan Two.   

 45. RE Loans required that GSP receive payment of $367,398 in points or initial 

interest from the initial proceeds of Loan Two and an additional $81,852 in points post closing.  

GSP was not the lender for Loan Two. 

 46. The disclosures provided to the Debtors at the closing of Loan Two were 

inaccurate and misleading.  The Settlement Statement provided pursuant to the US Department 

of Housing and Urban Development does not disclose all of the costs and expenses required to 

be paid by the Debtors in order to obtain Loan Two. 

 47. Loan Two provided for lot release fees.  RE Loans received 85% of gross 

proceeds for each lot and Debtors retained 15% of gross proceeds per lot.  From RE Loans’ 85%, 

$72,500 was paid toward Debtors’ principal and the remainder into the Bank Account.  The same 

Bank Deposit Agreement which existed for Loan One was incorporated into Loan Two, except 

that the account was maintained in Greater Bay Bank in Lafayette, California.  The Bank Deposit 

Agreement provided that only RE Loans could authorize disbursements from the Bank Account 

and only RE Loans could access information regarding the Bank Account. 

 48. RE Loans and Ng knew or should have known that the operating capital and the 

limited amounts retained by the Debtor for lot releases were insufficient to enable the Debtors to 

continue the development of Harmony Township; were insufficient to pay existing and future 

creditors necessary for such development and insufficient to repay Loan Two and the First and 

Second Ng Mortgages.  
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 49. Between the dates of the closing of Loan Two and March 1, 2006 (“Loan Three”), 

the Debtors sold another 28 lots and paid RE Loans or Bar-K a total of $2,554,428.78 for which 

they did not receive credit. 

 50. Although the funds in the Bank Account remaining from Loans One and Two 

should have been available for continuing development and to cure a default, if any,  RE Loans 

refused to allow further funds to be distributed from the Bank Account and required that the 

Debtors obtain another loan from RE Loans in March, 2006.  

51.    On March 10, 2006, Debtors entered into another loan transaction with RE Loans 

in a principal amount of $41,200,000.00 (“Loan Three”).  The loan was secured by a mortgage 

on some of Debtors’ real property.  The loan documents (“Loan Three Documents”) are attached 

as Exhibit F and their terms incorporated herein by reference. 

52. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 

 53. $31,850,000 was distributed as the initial distribution at closing of Loan Three.  

Of that amount, Debtors received approximately $165,567 in operating capital. 

 54. RE Loans required that it receive $30,958,355 in payment of Loan Two from the 

proceeds of Loan Three, although this was not the outstanding balance due on Loan Two and did 

not take into account payments made by the Debtors to RE Loans on Loans One and Two. 

 55. RE Loans required that Bar-K receive $517,220 in additional points or up front 

interest from the initial proceeds of Loan Three. 

 56. RE Loans required that an interest reserve in the amount of $1,700,000 be 

established from the proceeds of Loan Three. 
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 57. Loan Three contained lot release prices as follows: 

  a. For the first 40 lots sold, the Debtors were allowed to retain only $5,000 

from the net sales proceeds of the lots.  In other words, the Debtors were allowed to retain 

$5,000 plus any normal escrow charges, property tax prorations, title charges and real estate 

brokerage commissions from closing.  RE Loans retained all of the remaining proceeds from 

such sales. 

  b.   For the Craftsman Cottages, Townhouses and Rowhouses, RE Loans 

required that it receive the following amounts: 

   i.  Craftsman Cottages   $310,000 each 

   ii.  Townhouses   $550,000 each 

   iii.  Rowhouses   $425,000 each 

c. For the remaining lot sales, RE Loans required that it receive 85% of the 

gross sales price, with $72,500 to be applied to the outstanding principal balance and the 

remainder to be deposited into the Bank Account pursuant to the same Bank Deposit Agreement 

in place from Loan One, except that the Bank Account was moved to Greater Bay Bank in 

Lafayette, California. 

d. After RE Loans was paid in full, Ng would receive all of the lot release 

payments. 

 58. RE Loans and Ng knew or should have known that the operating capital and the 

limited amounts provided in the loan documents for the Debtors for lot releases were insufficient 

to enable the Debtors to continue the development of Harmony Township; were insufficient to 

pay existing and future creditors necessary for such development and insufficient to repay Loan 

Three and the First and Second Ng Mortgages.  
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 59. RE Loans and Ng did not comply with the requirements of the loan documents in 

many ways and the Debtors did not receive even the amounts allowed under the loan documents 

for lot releases. 

 60. Debtors received a total of $7,815,567.12 in operating capital from Loan Three.  

61. Debtors paid $9,254,311.18 in lot release payments for Loan Three. 

62.    The total original loan amount shown on the loan documents for Loans One, Two 

and Three, and the First and Second Ng Mortgages is $51,200,000. 

63. Of the total loan amount for Loans One, Two and Three, and the First and Second 

Ng Mortgages, RE Loans, Ng, Bar-K and their associates or affiliates were required to receive 

$19,038,911.26 in closing costs, fees, points and other charges.  RE Loans and Ng charged 37% 

of the outstanding loan amounts just for their fees and other charges and those of their associates 

and affiliates. 

64. RE Loans charged interest of 12% per annum prior to imposition of the default 

rate of 17% and the imposition of late charges of 10%.   

65. Between the closing of Loan One and March, 2007, the Debtors paid lot release 

fees to RE Loans or their servicer, Bar-K in a total amount of $17,886,881.99.  It did not receive 

credit for at least $8,508,646.36 of this amount.  

66. As a result of the provisions of Loans One, Two and Three and the Bank Deposit  

Agreement, RE Loans and Ng entered into a fiduciary relationship with the Debtors. 

67. Defendants did not provide an accounting to the Debtors to indicate the amounts 

paid and applied towards any of the loans. 

68. Defendants did not provide an accounting to the Debtors regarding the funds 

received and distributed from the Bank Account. 
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 69. Defendants authorized distribution from the Bank Account to parties other than 

the Debtors without the Debtors’ knowledge or consent. 

70. After March, 2007, Debtors were unable to sell any property in compliance with 

the requirements of Loan Three and Defendants refused to allow any further releases for sales of 

the Debtors’ real estate. 

   FOR A FIRST CAUSE OF ACTION 

(Breach of Contract and Breach of the Implied Covenant  
of Good Faith and Fair Dealing) 

 
71. The allegations of Paragraphs One (1) through Seventy (70) are realleged as if 

again set forth here verbatim. 

72. Loans One, Two and Three were binding contracts between RE Loans and the 

Debtors. 

73. RE Loans breached the contracts and the implied covenant of good faith and fair 

dealing in the following particulars, among others: 

a. It failed to give the Debtors credit for amounts paid to RE Loans or distributed to 

RE Loans from the Bank Account or closings; 

b. It failed to provide a periodic accounting to the Debtors regarding the amounts 

disbursed, the amounts paid, the interest paid,  the outstanding unpaid balance, 

and the funds available for distribution; 

c. It failed to give the Debtors timely credit for lot release amounts paid to the 

Defendants, holding the funds for weeks before applying them, if at all; 

d. It required that the Debtors pay down and then pay off the WULA first mortgage 

on the property, even though the WULA mortgage was not in default and the 

terms of the WULA mortgage were preferable to those of the new loans; 
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e. It distributed funds from the Bank Account to parties without the knowledge or 

authorization of the Debtors; 

f. It required that the loans be refinanced even though there were funds available to 

distribute to the Debtors and the loans were not in default; 

g. It required that such refinancing provide excessive fees and payments to Ng, Bar-

K, GSP, Chesser and third parties without justification; 

h. It failed to provide accurate and timely disclosure of the fees and expenses 

required for the loans at closing; 

i. It failed to comply with the terms of the loan documents for Loans One, Two and 

Three and the June Modification and failed to allow funding to the Debtors from 

lot release prices in compliance with these loan documents.  

j.   It failed to establish and maintain the Escrow Account required for disbursement 

of loan proceeds and retained complete control over these proceeds.   

 74. Debtors have suffered damages that are a direct and proximate cause of 

Defendants’ breach. 

 75. As a direct and proximate result of Defendants’ breach of contract, Debtors are 

entitled to a judgment against Defendant for actual damages. 

 
FOR A SECOND CAUSE OF ACTION 

(Fraud in the Inducement to Enter a Contract) 
 

 76. The allegations of Paragraphs One (1) through Seventy-Five (75) are realleged as 

if again set forth here verbatim. 

 77. In order to induce Debtors to enter into Loans Two and Three, RE Loans 

indicated that there were no funds available in Loans One and Two for further distribution.  
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 78. In addition, RE Loans and Ng provided false and misleading disclosures at the 

loan closings for Loans One, Two and Three and the First and Second Ng Mortgages. 

 79. Debtors relied on the Defendant’s representations regarding the loans, and entered 

into the loan agreements based thereupon. 

 80. These representations were false.  

 81. These false representations were material because they caused Debtors to enter 

into the loan agreements. 

 82.   RE Loans and Ng knew of the falsity, or recklessly disregarded the truth or 

falsity, of these representations.  

 83. RE Loans and Ng intended that the representations would be acted upon and that 

Debtors would enter into the loan agreements based on the false representations. 

 84. Debtors were ignorant of the falsity of the representation.  

 85. Debtors reasonably relied on the truth of the representation.  

 86. As a direct and proximate result of relying on the fraudulent representation, 

Debtors suffered severe economic injury. 

 87. As a direct and proximate result of Defendants’ fraudulent representation, Debtors 

are entitled to a judgment against Defendants for actual, special, consequential and punitive 

damages. 

FOR A THIRD CAUSE OF ACTION 
(Unconscionability) 

 
88. The allegations of Paragraphs One (1) through Eighty-Seven (87) are realleged as 

if again set forth here verbatim. 

89. The First Ng Mortgage and the Second Ng Mortgage were provided by Debtors to 

Ng without receipt of any consideration in return. 
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90. Ng was able to require that the Debtors enter into the First Ng Mortgage and the 

Second Ng Mortgage because he controlled the distribution of funds from the RE Loans 

transactions. 

 91. The Debtors entered into Loans Two and Three because RE Loans refused to 

distribute further funds from the loans, even though such funds were available. 

 92. The funds received by the Debtors from Loans One, Two and Three were 

unreasonably small in comparison to the total amounts of the loans and in comparison to the 

charges imposed by RE Loans and Ng for themselves, their affiliates and associates in order to 

make these loans. 

93. The Debtors were under duress at the time that they entered into the First Ng 

Mortgage, the Second Ng Mortgage, and Loans One, Two and Three. 

94. Of the total face amount of Loans One, Two and Three and the First and Second 

Ng Mortgages, the Debtors were forced to pay or incur costs amounting to 38% of the obligation. 

 95.   In addition, the Debtors were required to pay 12% interest, which increased to 

17% in the event of default, and a 10% late charge fee.   

96. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, GSP or their 

associates or affiliates. 

97. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 
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98. The Debtors were unable to obtain credit for payments made to RE Loans or Bar-

K to reduce the unpaid balance or distribution of some of these payments for use in the ongoing 

development, despite the requirements of the loan documents. 

99. The actions of RE Loans and Ng are unconscionable. 

100. The provisions of Loans One, Two and Three and the First and Second Ng 

Mortgages are invalid and unenforceable. 

 
FOR A FOURTH CAUSE OF ACTION 

(Lender Liability) 
 

101. The allegations of Paragraphs One (1) through One Hundred (100) are realleged 

as if again set forth here verbatim. 

102. RE Loans and Ng exercised domination and direction over the Debtors’ business. 

103. RE Loans required that it have the ability to control release of funds from the 

Bank Account and the Escrow Account. 

104. RE Loans and Ng required that they, their affiliates and associates be paid an 

excessive amount of the proceeds from Loans One, Two and Three. 

105. RE Loans and Ng required that Ng receive the First and Second Ng Mortgages in 

order to allow RE Loans to make Loan One to the Debtors, to continue making distributions to 

the Lenders, and to allow releases of lots. 

106. RE Loans required that it receive excessive fees and payments for lots releases, 

making it impossible for the Debtors to generate sufficient funds to allow lot sales. 

107. RE Loans and Ng made Loans Two and Three to the Debtors when they knew or 

should have known that the terms of Loans Two and Three could not be met by the Debtors. 
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108. RE Loans and Ng made Loans Two and Three to the Debtors when they knew or 

should have known that the terms of Loans Two and Three would not allow the Debtors to 

complete the development of Harmony Township; pay their existing and necessary future 

creditors; or pay RE Loans and Ng pursuant to the requirements of Loans Two and Three. 

109. RE Loans and Ng required that they be given a mortgage on virtually all of the 

Debtors’ assets. 

110. RE Loans refused to continue disbursing funds to the Debtors even though funds 

existed which could have been disbursed to allow the continuing development. 

111. RE Loans did not apply the payments it received from the Debtors to reduce the 

unpaid balance due on the loans. 

112. RE Loans required that the Debtors pay a significant amount of Loan One to 

WULA and pay WULA completely from Loan Two, even though the WULA loan was current at 

the time and the terms of the WULA loan were more favorable than Loans One and Two.   

113. RE Loans and Ng prohibited the Debtors from encumbering their assets or 

obtaining lending from any other source. 

114. Through its control of the Bank Account, RE Loans distributed funds to parties 

other than the Debtors without the Debtors’ knowledge or consent. 

115. RE Loans refused to provide information to the Debtors regarding the existence of 

available funds or the application of payments to the unpaid principal balance of the loans. 

116. RE Loans required that the Debtors refinance Loans One and Two, even though 

the loans were not in default and there were funds available for distribution. 
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117. RE Loans failed to comply with the terms of the loan documents for Loans One, 

Two and Three and the June Modification and failed to allow funding to the Debtors from lot 

release prices in compliance with these loan documents.  

 118. RE Loans failed to establish and maintain the Escrow Account required for 

disbursement of loan proceeds and retained complete control over these proceeds.   

119. Through its requirement of refinancing, RE Loans and Ng paid themselves and 

their associates and affiliates exorbitant fees from the closing proceeds. 

120. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, GSP or their 

associates or affiliates. 

121. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 

122. As a result of these actions of RE Loans and Ng, the Debtors were forced to 

acquiesce to the demands of RE Loans and Ng. 

123. The actions of RE Loans and Ng described herein are the proximate cause of 

damages sustained by the Debtors. 

124. As a result of this undue control and interference with the Debtors’ business, the 

Debtors are entitled to a judgment against RE Loans and Ng for actual and punitive damages. 

 
FOR A FIFTH CAUSE OF ACTION 

(Unfair Trade Practices) 
 

125. The allegations of Paragraphs One (1) through One Hundred Twenty-Four (124) 

are realleged as if again set forth here verbatim. 
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 126. The actions of RE Loans and Ng including, but not limited to the following, are 

unfair or deceptive: 

a. They failed to give the Debtors credit for amounts paid to RE Loans or distributed 

to RE Loans from the Bank Account or closings; 

b. They failed to provide a periodic accounting to the Debtors regarding the amounts 

disbursed, the amounts paid, the interest paid,  the outstanding unpaid balance, 

and the funds available for distribution; 

c. They failed to give the Debtors timely credit for lot release amounts paid to the 

Defendants, holding the funds for weeks before applying them, if at all; 

d. They required that the Debtors pay down and then pay off the WULA first 

mortgage on the property, even though the WULA mortgage was not in default 

and the terms of the WULA mortgage were preferable to those of the new loans; 

e. They distributed funds from the Bank Account to parties without the knowledge 

or authorization of the Debtors; 

f. They required that the loans be refinanced even though there were funds available 

to distribute to the Debtors and the loans were not in default; 

g. They required that such refinancing provide exorbitant fees and payments to Ng, 

Bar-K, GSP, Chesser and third parties without justification; 

h. They failed to provide accurate and timely disclosure of the fees and expenses 

required for the loans at closing; 

i. RE Loans failed to comply with the terms of the loan documents for Loans One, 

Two and Three and the June Modification and failed to allow funding to the 

Debtors from lot release prices in compliance with these loan documents.  
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j. RE Loans failed to establish and maintain the Escrow Account required for 

disbursement of loan proceeds and retained complete control over these proceeds.   

127. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, GSP or their 

associates or affiliates. 

128. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 

 129. These unfair or deceptive trade practices are capable of repetition in lending 

transactions with other borrowers. 

 130. The Debtors have suffered damages as a proximate cause of the unfair and 

deceptive practices of RE Loans and Ng, including the filing of this Chapter 11 and the inability 

to complete the Harmony Township development.   

 131. The unfair and deceptive practices of RE Loans and Ng have had an adverse 

impact on the public interest.  

 132. These actions were a willful and knowing violation of S.C. Code Ann §39-5-20. 

 133. The Debtors are entitled to a judgment for actual damages as a result of the 

actions of RE Loans and Ng in violation of the Unfair Trade Practices Act. 

 134. The Debtors are entitled to a judgment against RE Loans and Ng for their 

attorneys’ fees and costs incurred in this litigation; 

 135. Because the actions of RE Loans and Ng were a willful and knowing violation of 

the Act, the Debtors are also entitled to a judgment against RE Loans and Ng for treble damages 

pursuant to S.C. Code Ann. §39-5-140. 
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    FOR A SIXTH CAUSE OF ACTION 
(Conversion) 

 
136. The allegations of Paragraphs One (1) through One Hundred Thirty-Five (135) 

are realleged as if again set forth here verbatim. 

137. As more particularly described above, RE Loans and Debtors entered into loan 

agreements in which Debtors were to pay a percentage of lot sales into the Bank Account and 

receive credit for these proceeds for continuing development of Harmony Township. 

138. RE Loans received, either directly or indirectly through the Bank Account, 

approximately $8.5 million in lot sales proceeds for which the Debtors received no credit. 

139. The lot sales proceeds paid to RE Loans or into the Bank Account were required 

to be preserved and paid to the Debtors for their benefit or were required to be applied to reduce 

the unpaid balance of the loan due to RE Loans, pursuant to the loan documents.  

140. RE Loans converted these funds to its own use, rather than delivering the 

proceeds to Debtors or giving the Debtors credit for such payments.    

141. As a direct and proximate result of RE Loans’ conversion, Debtors are entitled to 

a judgment against RE Loans for actual and punitive damages. 

 
FOR A SEVENTH CAUSE OF ACTION 

(Fraudulent Concealment) 

142. The allegations of Paragraphs One (1) through One Hundred Forty-One (141) are 

realleged as if again set forth here verbatim. 

143. As a result of Loans One, Two and Three, the First and Second Ng Mortgage, and 

the Bank Deposit Agreement, RE Loans and Ng owed a fiduciary obligation to the Debtors. 

144. Only RE Loans could authorize distribution from the Bank Account and obtain 

information regarding the funds in and out of the Bank Account.   
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145. Part of their fiduciary obligation required RE Loans and Ng to advise the Debtors 

as to the funds remaining in the Bank Account and the distributions from the Bank Account. 

146. In addition, RE Loans and Ng had a duty as fiduciaries to advise the Debtors 

concerning the amount available for continuing development. 

147. RE Loans and Ng had knowledge of the information required to be disclosed to 

the Debtors. 

148. RE Loans and Ng fraudulently concealed this information from the Debtors. 

149. The Debtors have incurred damages as a proximate cause of this fraudulent 

concealment.   

FOR A EIGHTH CAUSE OF ACTION 
(Negligent Misrepresentation) 

150. The allegations of Paragraphs One (1) through One Hundred Forty-Nine (149) are 

realleged as if again set forth here verbatim. 

151. RE Loans made false representations to the Debtors, including but not limited to 

the representations that there were no funds remaining and available to the Debtors from Loans 

One and Two. 

152. RE Loans had a pecuniary interest in making these false representations, since 

they, Ng, their associates and affiliates received excessive fees and payments from the new 

closing proceeds and retained substantial amounts of money that the Debtors had paid to RE 

Loans and Bar-K but which RE Loans had never credited to the Debtors unpaid balance.  

153. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, GSP or their 

associates or affiliates. 
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154. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 

155. RE Loans owed a duty of care to the Debtors to see that truthful information was 

provided to the Debtors. 

156. RE Loans breached this duty by failing to exercise due care. 

157. The Debtors justifiably relied on the representations made by RE Loans. 

158. The Debtors suffered substantial monetary losses as a direct and proximate result 

of their reliance on the representations made by RE Loans. 

 
FOR A NINTH CAUSE OF ACTION 

(Breach of Contract Accompanied by a Fraudulent Act) 

159. The allegations of Paragraphs One (1) through One Hundred Fifty-Eight (158) are 

realleged as if again set forth here verbatim. 

160. RE Loans breached the contracts with the Debtors in many ways, including but 

not limited to the following: 

a.   It failed to give the Debtors credit for amounts paid to RE Loans or distributed to 

RE Loans from the Bank Account or closings; 

b. It failed to provide a periodic accounting to the Debtors regarding the amounts 

disbursed, the amounts paid, the interest paid,  the outstanding unpaid balance, 

and the funds available for distribution; 

c. It failed to give the Debtors timely credit for lot release amounts paid to the 

Defendants, holding the funds for weeks before applying them, if at all; 
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d. It required that the Debtors pay down and then pay off the WULA first mortgage 

on the property, even though the WULA mortgage was not in default and the 

terms of the WULA mortgage were preferable to those of the new loans; 

e. It distributed funds from the Bank Account to parties without the knowledge or 

authorization of the Debtors; 

f. It required that the loans be refinanced even though there were funds available to 

distribute to the Debtors and the loans were not in default; 

g. It required that such refinancing provide excessive fees and payments to Ng, Bar-

K, GSP, Chesser and third parties without justification; 

h. It failed to provide accurate and timely disclosure of the fees and expenses 

required for the loans at closing; 

i. It failed to comply with the terms of the loan documents for Loans One, Two and 

Three and the June Modification and failed to allow funding to the Debtors from 

lot release prices in compliance with these loan documents.  

j. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, 

GSP or their associates or affiliates. 

k. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount 

distributed from Loan Three. 

l. It failed to establish and maintain the Escrow Account required for disbursement 

of loan proceeds and retained complete control over these proceeds.   
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 161. RE Loans committed fraudulent acts in conjunction with these breaches, in that 

they were dishonest with the Debtors, appropriated the funds belonging to the Debtors, failed to 

give the Debtors credit for payments which had been made and dealt unfairly with the Debtors.  

 162. RE Loans refused to allow continuing distributions from Loans One and Two, 

despite the fact that there were funds available for the Debtors from Loans One and Two, 

requiring them to refinance these loans, to the great detriment of the Debtors and to the great 

benefit of RE Loans. 

 163. As a proximate result of the actions of RE Loans, the Debtors are entitled to 

actual and punitive damages. 

 
FOR A TENTH CAUSE OF ACTION 

    (Breach of Fiduciary Duty) 

164. The allegations of Paragraphs One (1) through One Hundred Sixty-Three (163) 

are realleged as if again set forth here verbatim. 

165. As a result of the Bank Deposit Agreement, the control of the Bank Account and 

the terms of Loans One, Two and Three RE Loans and Ng had a fiduciary relationship with the 

Debtors. 

166. RE Loans and Ng breached their fiduciary duties with the Debtors in many ways, 

including but not limited to the following: 

a. They failed to give the Debtors credit for amounts paid to RE Loans or distributed 

to RE Loans from the Bank Account or closings; 

b. They failed to provide a periodic accounting to the Debtors regarding the amounts 

disbursed, the amounts paid, the interest paid,  the outstanding unpaid balance, 

and the funds available for distribution; 
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c. They failed to give the Debtors timely credit for lot release amounts paid to the 

Defendants, holding the funds for weeks before applying them, if at all; 

d. They required that the Debtors pay down and then pay off the WULA first 

mortgage on the property, even though the WULA mortgage was not in default 

and the terms of the WULA mortgage were preferable to those of the new loans; 

e. They distributed funds from the Bank Account to parties without the knowledge 

or authorization of the Debtors; 

f. They required that the loans be refinanced even though there were funds available 

to distribute to the Debtors and the loans were not in default; 

g.  They required that such refinancing provide excessive fees and payments to Ng, 

Bar-K, GSP, Chesser and third parties without justification; 

h. They failed to provide accurate and timely disclosure of the fees and expenses 

required for the loans at closing. 

i. RE Loans failed to comply with the terms of the loan documents for Loans One, 

Two and Three and the June Modification and failed to allow funding to the 

Debtors from lot release prices in compliance with these loan documents.  

j. RE Loans failed to establish and maintain the Escrow Account required for 

disbursement of loan proceeds and retained complete control over these proceeds.   

k. As a condition of making Loan Two, RE Loans and Ng required that the Debtors 

pay 57.2% of the amount distributed from Loan Two to RE Loans, Ng, Bar-K, 

GSP or their associates or affiliates. 
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167. As a condition of making Loan Three, RE Loans and Ng required that the Debtors 

pay RE Loans, NG, Bar-K and their associates and affiliates 76.5% of the amount distributed 

from Loan Three. 

168. Debtors have sustained damages as a proximate result of the actions of RE Loans 

and Ng in breaching their fiduciary obligations. 

 
FOR AN ELEVENTH CAUSE OF ACTION 

(Accounting) 

169. The allegations of Paragraphs One (1) through One Hundred Sixty-Eight (168) 

are realleged as if again set forth here verbatim. 

170. Loans One, Two and Three constitute contracts between RE Loans and the 

Debtors. 

171. Pursuant to its abilities under Loans One, Two and Three and the Bank Account 

and Bank Deposit Agreement, RE Loans and its servicer, Bar-K, received substantial amounts 

from the Debtors. 

172. RE Loans has refused to provide the Debtors with an accounting of the sums 

received, the application of such sums and the accounting related to the use and proper handling 

of such sums. 

173. RE Loans or its servicer Bar-K received large payments from the Debtors in the 

form of lot release payments but such payments have not been properly allocated or applied to 

reduce the outstanding balance due on the loans or been made available to the Debtors pursuant 

to the loan documents. 

174. The Debtors are entitled to a full and complete accounting of all transactions 

involved with Loans One, Two and Three and the Bank Account from RE Loans. 
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FOR A TWELFTH CAUSE OF ACTION AND IN THE ALTERNATIVE  
(Rescission for Want of Consideration) 

 
175. The allegations of Paragraphs One (1) through One Hundred Seventy-Four (174) 

are realleged as if again set forth here verbatim. 

176. As more particularly described above, Defendant Ng and Debtors entered into the 

First Ng Mortgage and the Second Ng mortgage by which Defendant Ng acquired two mortgages 

from the Debtors for a total of $10,000,000.  

177. Debtors received no funds or other consideration from Ng for these transactions. 

Debtors entered into the First and Second Ng Mortgages because they could not obtain Loan One 

without the First Ng Mortgage and continuing distributions from Loan One without the Second 

Ng Mortgage. 

178. As a direct and proximate result of the want of consideration for the loan 

agreements, Debtor is entitled to a rescission of the agreements with Defendant. 

 
FOR A THIRTEENTH CAUSE OF ACTION 

(Equitable Subordination pursuant to 11 U.S.C. § 510) 
 

179. The allegations of Paragraphs One (1) through One Hundred Seventy-Eight (178) 

are realleged as if again set forth here verbatim. 

180. As more particularly described above, the actions of RE Loans in its dealings with 

Debtors were inequitable, fraudulent, egregious, and overreaching.  

181. In addition, some of the charges asserted in the claim filed by RE Loans are in the 

nature of penalties and do not reflect any pecuniary loss by RE Loans. 

182. As a result of Defendant’s actions, Debtors have suffered severe economic harm 

and spoilation of the bankruptcy estate, to the detriment of its other creditors. 
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183. The equitable subordination of the claims of RE Loans against the bankruptcy 

estate to those of Debtors’ other creditors and parties in interest is consistent with the provisions 

of the Bankruptcy Code (11 U.S.C. §510) 

184. As a result of Defendant’s inequitable, fraudulent, egregious, and overreaching 

actions, Debtors are entitled to an order subordinating Defendant’s claims to those of Debtors’ 

other creditors. 

 
FOR A FOURTEENTH CAUSE OF ACTION 

       (Equitable Subordination pursuant to 11 U.S.C. § 510) 
 

185. The allegations of Paragraphs One (1) through One Hundred Eighty-Four (184) 

are realleged as if again set forth here verbatim. 

186. As more particularly described above, the actions of Ng in his dealings with 

Debtors were inequitable, fraudulent, egregious, and overreaching.   

187. In addition, the First and Second Ng Mortgages are in the nature of penalties and 

do not reflect any pecuniary loss to Ng.   

188. As a result of Ng’s actions, Debtors have suffered severe economic harm and 

spoilation of the bankruptcy estate, to the detriment of its other creditors. 

189. The equitable subordination of the claims of Ng against the bankruptcy estate to 

those of Debtors’ other creditors and parties in interest is consistent with the provisions of the 

Bankruptcy Code (11 U.S.C. §510). 

190. As a result of Ng’s inequitable, fraudulent, egregious, and overreaching actions, 

Debtors are entitled to an order subordinating Defendant’s claims to those of Debtors’ other 

creditors. 
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FOR A FIFTEENTH CAUSE OF ACTION 
(Disallowance of Secured Claim pursuant to 11 U.S.C. §506(b)) 

 
 191. The allegations of Paragraphs One (1) through One Hundred Ninety (190) are 

realleged as if again set forth here verbatim. 

192. The First and Second Ng mortgages were given by the Debtors without receipt of 

any funds or consideration from Ng. 

193. The First and Second Ng Mortgages mature 10 years after their inception or upon 

transfer of the collateral. 

194. The First and Second Ng mortgages are in the nature of exit fees or prepayment 

penalties.   

195. The First and Second Ng mortgages do not reflect an accurate measure of 

damages to Ng in the event that the collateral is transferred. 

196. The First and Second Ng mortgages are unreasonable in that they are punitive in 

nature. 

197. The First and Second Ng mortgages are inequitable and the amount of payment 

required by the Debtors is excessive. 

198. The First and Second Ng Mortgages are detrimental to the bankruptcy estate. 

199. The First and Second Ng Mortgages should be disallowed as a result of 11 U.S.C. 

§506(b). 

 
FOR A SIXTEENTH CAUSE OF ACTION 

(Setoff) 
 

 200. The allegations of Paragraphs One (1) through One Hundred Ninety-Nine (199) 

are realleged as if again set forth here verbatim. 
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 201. RE Loans failed to give Debtor credit for approximately $8,500,000 in payments 

toward the balance of the loans.  

 202. The Debtors are entitled to actual and punitive damages awards against RE Loans 

and Ng which far exceed the claims asserted by RE Loans and Ng. 

 203.   Any amount the Debtor is determined to owe Defendants should be reduced by 

the amount Defendants failed to apply Debtor’s payments and the amount of actual and punitive 

damages awarded to the Debtors. 

 
FOR A SEVENTEENTH CAUSE OF ACTION 

(Disallowance of Defendant’s Claims Against the Estate  
Pursuant to 11 U.S.C. §502) 

 
 204. The allegations of Paragraphs One (1) through Two Hundred Three (203) are 

realleged as if set forth here verbatim. 

 205. Pursuant to the causes of action set forth herein, the claims of the Defendants 

should be invalidated. 

 206. In the event that the Court finds in favor of the Debtors on such causes of action, 

the claims of the Defendants should be reduced or invalidated accordingly. 

 207. In the event that the Court finds in favor of the Debtors on such causes of action, 

the mortgages and secured claims asserted by the Defendants should be reduced or invalidated 

accordingly. 

 WHEREFORE, the Debtors requests the following relief:   

1. An order rescinding the contracts between Defendants and Debtors; 

2. An order disallowing Defendants’ claims against the Debtors; 

3. An order invalidating the liens filed by Defendants against the Debtors; 

4. An order requiring an accounting by the Defendants;  
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5. In the event that the Defendants’ claims are allowed in any amount, an order 

subordinating Defendants’ claims to those of Debtors’ other creditors; 

6. In the event that the Defendants’ claims are allowed in any amount, an order setting 

off the allowed amounts of Defendants’ claims by the amount of any order entered by this Court 

in favor of the Debtors and against the Defendants; 

7. An order granting the Debtors actual and punitive damages against the Defendants; 

8. An order granting the Debtors treble damages against the Defendants; 

9. An order granting the Debtors the costs and expenses of this action, including 

reasonable attorneys’ fees and expenses; and 

10. Any such other relief as the Court may deem appropriate. 

RESPECTFULLY SUBMITTED on this the 13th day of June, 2008, at Columbia, South 

Carolina. 
      BARTON LAW FIRM, P.A. 
 
 

                                                 
BY: /s/Barbara George Barton   

District Court I.D. #1221 
Attorney for the Debtor/Plaintiff 
P.O. Box 12046 
Columbia, SC 29211 
Tele:  (803) 256-6582 

      Fax:  (803) 779-0267 
      Email:  bbarton@bartonlawsc.com  
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