
  
 
 
 AGENDA ITEM NO. 5c 
 Meeting Date – May 2, 2006 
 
TO:  Doug Baker, City Administrator 
  dbaker@ci.tumwater.wa.us
 
FOR:  City Council 
  council@ci.tumwater.wa.us
 
FROM: Christy A. Todd 
  ctodd@ci.tumwater.wa.us

  
SUBJECT: Agreements with All American Bottled Water Corporation 
  
 
1. References  

 A. Water Supply Agreement 
  
 
2. Action Requested/Staff Recommendation

 
A.  Ratify the above-referenced agreement, with changes. 
  

 
3. History and Facts Brief 

On March 7, 2006, the City Council adopted Ordinance No. O2006-009, authorizing 
condemnation of water rights and real property. On that date the City Council also authorized the 
Mayor to sign an interlocal agreement with the cities of Olympia, and Lacey, to provide that the 
three cities would work jointly to condemn this same property. The agreement also provided that 
the three cities would share in the costs of this action. The condemned property is owned by All 
American Bottled Water Corporation (AABW). 
 
 Following the adoption of that interlocal agreement by Olympia and Lacey, on March 16, 
2006, a First Amended Petition in Eminent Domain was filed in Thurston County Cause No. 06-
2-00310-9, and the three cities became co-condemnors of water rights and real property owned 
by AABW. 
 
 Since the filing of the amended petition, the city attorneys of Tumwater, Lacey and 
Olympia have been engaged in negotiations with AABW’s attorneys. These negotiations have 
resulted in the three agreements, presented for your consideration on April 24, 2006. At that 
meeting, the Council considered three agreements, and by motion, authorized the Mayor to sign 
each. However, the next day, on Tuesday, April 25, 2006, the Olympia City Council considered 
the same agreements and approved them, with changes to the Water Supply Agreement. The 
changes approved by the Olympia City Council are as shown in Reference Item A, as underlined 
new text in Sections 2 and 7. 
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4. Discussion and Alternatives

A. Ratify your prior approval of the Water Supply Agreement, with changes, and 
authorize the Mayor to sign the same. 

B. Do not ratify your prior approval, or the changes; do not authorize the Mayor to sign 
the same. 

C . Take some other action. 
 
5. Fiscal Notes  

An initial payment of $500,000 from the Water Fund will be paid under the Settlement 
Agreement, into the court registry in the condemnation action, as the City of Tumwater’s 
1/3 share of the cost of acquisition of the water rights. Sufficient funds exist to make this 
payment. 
 
In the future, the City of Tumwater will incur additional costs for the payment of water 
rights, once the transfer process is completed by the Department of Ecology, and it is 
known how many acre feet of water have been transferred for municipal use. The City 
will also incur additional costs for its 1/3 share of real property to be condemned, as well 
for its share of any infrastructure costs necessary to convey the condemned water. 
 
Finally, the City is sharing in the legal costs for outside counsel under the interlocal 
agreement.  
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WATER SUPPLY AGREEMENT 
 
 

THIS WATER SUPPLY AGREEMENT (“Agreement”) is executed as of ___________, 
2006 by and between ALL AMERICAN BOTTLED WATER CORPORATION, a Nevada 
Corporation, (“All American”), THE CITY OF OLYMPIA, a non-charter, optional municipal 
code city of the State of Washington (“Olympia”), THE CITY OF TUMWATER, a non-charter, 
optional municipal code city of the State of Washington (“Tumwater”), and THE CITY OF 
LACEY, a non-charter, optional municipal code city of the State of Washington (“Lacey”).  
Olympia, Tumwater and Lacey shall herein be referred to collectively as the “Cities.”  Each of 
the Cities and All American is a “Party” and are collectively the “Parties.” 

RECITALS 
 

A. All American owns real property and the former Olympia Brewery plant at 
100 Custer Way S.W. in Tumwater, Washington, and desires to operate a commercial water 
bottling business on the property. 

B. The Cities acquired the water rights and wells associated with the former Olympia 
Brewery through eminent domain and a Settlement Agreement dated _______________, 2006. 

C. Pursuant to statutory authority, the Cities own and operate municipal water 
utilities, and the Cities have entered the Interlocal Agreement to provide for cooperation in 
jointly furnishing water supply to All American. 

D. The Settlement Agreement provides for the Cities to supply to All American up to 
fifty (50) percent of the municipal water available under the condemned water rights up to a 
maximum of 1.8 MGD, subject to various terms and conditions that are detailed herein.  All 
American does not desire to purchase water from the Cities other than from the Municipal Water 
Rights, as defined below (excluding a potential purchase of additional water from Tumwater as 
described in Section 4(b) below). 

NOW THEREFORE in consideration of the foregoing recitals, incorporated herein, and 
mutual covenants and promises contained herein, the Parties hereby agree as follows: 

 1. Term.  The term (“Term”) of this Agreement shall commence on the earlier of 
the following events and shall continue for a term of ninety-nine (99) years.   

  (a) The Court’s entry of an order of immediate use and possession in favor of 
the Cities in the Condemnation Action; or  

  (b) The entry of the Decree of Appropriation in the Condemnation Action 
conveying the Certificated Water Rights to the Cities, which the Cities may, in their sole 
discretion defer until after the State’s issuance of a final decision, which is beyond the time for 
filing of any appeal, approving the transfer and change of the Certificated Water Rights to the 
Cities for municipal water supply purposes and shall continue for a term of ninety-nine (99) 
years. 
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2. Defined Terms. 

(a) “Certificated Water Rights,” means the water rights as shown in the 
Condemnation Action, Thurston County Superior Court Cause No. 06-2-00310-9, First 
Amended Petition in Eminent Domain, Exhibit 4. 

(b) “Condemnation Action,” means Thurston County Superior Court Cause 
No. 06-2-00310-9. 

(c) “Contract Water Amount” means the quantity of water the Cities shall 
make available to All American, which shall first be the Interim Contract Water Amount and 
then be the Initial Contract Water Amount, as defined herein and subject to reduction as provided 
herein. 

(d) “Delivery Point” means the point of connection [to be defined location 
between the Ground Water Wells and AA’s storage tank]. 

(e) “Ground Water Wells” means the wells associated with the former 
Olympia Brewery property obtained by the Cities through the Condemnation Action, and as may 
be authorized as points of withdrawal under the Municipal Water Rights. 

 (f) “Highest Annual Water Usage” means the greatest amount of water used, 
as measured at the Master Meter, during any continuous 365-day segment (or 366-day segment if 
the segment includes a February 29th) of the period of time in question. Water used means 
putting the water to beneficial use as required in an assignment under Paragraph 9(b) of the 
Settlement Agreement. 

(g) “Interlocal Agreement” means the agreement, dated ________, entered by 
the Cities pursuant to Ch. 39.34 RCW and recorded with the Thurston County Auditor under 
AFN __________. 

(h) “Initial Contract Water Amount,” means the initial amount of water 
available for delivery by the Cities to All American under the Municipal Water Rights, which 
shall be fifty (50) percent of the water under the Municipal Water Rights up to a maximum of 1.8 
MGD (or 2,016 acre feet).  After the State’s final Municipal Water Rights decision, the Initial 
Contract Water Amount replaces the Interim Contract Water Amount. 

(i) “Interim Contract Water Amount,” means the amount of water available 
for delivery by the Cities to All American under the Certificated Water Rights, which shall be a 
maximum of 1.8 MGD (or 2,016 acre feet).  The Interim Contract Water Amount occurs before 
the Municipal Water Rights are finally approved and the Initial Contract Water Amount is 
established. 

(j) “Master Meter” means the water volume measuring device and 
appurtenances, including a rate of flow control valve, located at the Delivery Point.  The Cities 
shall provide notice to All American after installation and testing of the Master Meter is 
complete (the “Master Meter Notice”). 
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(k) “MGD” means million gallon(s) per day on an average annual basis.  
However, the maximum amount the Cities will be obligated to deliver to All American on any 
day is 110 percent of the lesser amount of 1.8 million gallons per day or the amount determined 
under Paragraph 5(a) as expressed in terms of million gallons per day. 

(l)  “Municipal Water Rights,” means only those Certificated Water Rights 
that are conveyed to the Cities under this Agreement and finally approved by the State (and are 
beyond the time for filing of any appeal) for municipal water supply purposes within the Cities’ 
service areas and which will state an approved annual quantity in acre feet. 

(m) “Settlement Agreement” means the Settlement Agreement, dated 
______________, 2006, by and between the Cities and All American in the Condemnation 
Action. 

(n) Any capitalized terms that are not defined herein have the same meaning 
as given to them in the Settlement Agreement. 

 4. Interim Contract Water Amount.  Until the Municipal Water Rights become 
effective following the State’s final decision, the Cities will deliver and All American may use 
up to 1.8 MGD, or 2,016 acre feet (“the Interim Contract Water Amount”).  The Cities shall 
make delivery of the Interim Contract Water Amount through its facilities to and at the Delivery 
Point as soon as reasonably possible after commencement of the term of this Agreement.  Before 
the Court’s entry of an order of immediate use and possession in the Condemnation Action and 
except to the extent that the Certificated Water Rights not utilized by All American are placed in 
state’s trust water rights system under paragraph 8 of the Settlement Agreement, All American 
shall be entitled to freely withdraw and use water available under the Water Rights until such 
time as the Cities are able to deliver the Interim Contract Water Amount at the Delivery Point as 
provided herein. The Cities shall indicate its readiness to so deliver the water by sending All 
American the Master Meter Notice not fewer than 10 business days before the date the Cities 
shall begin such delivery.  

5. Initial Contract Water Amount. 

(a) Within thirty (30) days after the State decision regarding the Municipal 
Water Rights becomes final and is beyond the time for filing of any appeal, the Cities shall 
provide notice to All American of the Initial Contract Water Amount based on the State’s final 
decision.  The Initial Contract Water Amount shall be equal to fifty (50) percent of the water 
available under the Municipal Water Rights up to a maximum of 1.8 MGD or 2,016 acre feet.  
The Cities’ notice shall state a quantity of water to be made available, expressed in MGD and 
acre feet.  Within thirty (30) days of the Cities’ notice, All American shall provide notice to the 
Cities as to any disagreement or dispute of the amount stated in the Cities’ notice and the 
supporting reasons.  If All American does not provide such notice, then the Initial Contract 
Water Amount is final and binding on all Parties.  If All American does provide such notice, then 
the Parties shall meet and confer to determine the Initial Contract Water Amount, which shall be 
memorialized in a memorandum signed by all Parties.  If the Parties cannot agree, then the 
dispute resolution process set out in Section 11 is invoked. 



 

Page 4 of 10  

(b) In the event that the Initial Contract Water Amount is less than 1.8 MGD 
or 2,016 acre feet, then Tumwater will provide All American with up to 750,000 gallons per day 
of water at Tumwater’s standard commercial rate pursuant to a separate agreement.  The amount 
so supplied by Tumwater combined with the Initial Contract Water Amount shall not exceed 1.8 
MGD or 2,016 acre feet. 

6. Reductions in Contract Water Amount. 

(a) Reduction event.  If All American or its successor, assignee or transferee 
fails to accept any portion of the Contract Water Amount provided under the Cities Water 
Supply Agreement for any continuous period of three (3) years (beginning the earlier of the date 
of the State’s issuance of a final decision, which is beyond the time for filing of any appeal, 
approving the transfer and change of the Certificated Water Rights to the Cities for municipal water 
supply purposes or five years from the date of the Settlement Agreement between the parties), the 
Cities shall have the right to reduce the Contract Water Amount to not less than the Highest 
Annual Water Usage during that three (3) year period.  Such reduction shall be effective 
following ninety (90) days written notice to All American, its successor, assignee or transferee 
and its Lenders.    

(b) Reduction fee.  If the Cities exercise their rights to reduce the Contract 
Water Amount as provided above, they shall pay All American a fee of $1,750 per acre foot that 
the Contract Water Amount is reduced.  The amount of said fee shall be (i) increased by the 
annual rate of the Consumer Price Index for the Seattle Metropolitan Region from the date of 
execution of the Settlement Agreement to the last day in the relevant 3-year period, and (ii) 
reduced by one percent (1%) for each year that has expired between the date of execution of the 
Settlement Agreement and the last day in the relevant 3-year period.  The Cities shall pay the 
reduction fee owing to All American within ninety (90) days of the notice of Contract Water 
Amount reduction. 

7. Payment for Contract Water Amount. 

(a) By All American. 

(i) All American will pay ten dollars ($10.00) a year to the Cities for 
delivery of the Contract Water Amount beginning on the initiation of term of this Agreement and 
continuing on the first day of the month following each subsequent anniversary of such date.  All 
American shall make such payments within thirty (30) days following receipt of on invoice 
therefor from the Cities. 

(ii) All American shall pay a fair, pro rata share of the water delivery 
costs, including power for well pumping and operation, maintenance, repair and replacement of 
the facilities reasonably related to in the delivery of water to All American on the first day of the 
month following each anniversary of the initiation of the term of this Agreement.  Pro rata means 
equal to a party’s share of the Municipal Water Rights, except that a party’s pro rata share of 
electrical costs of pumping the water shall be that percentage of the total electricity costs equal to 
the ratio of that party’s actual use of water in a given billing period to the total Municipal Water 
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Rights used. All American shall make such payments within thirty (30) days following receipt of 
on invoice therefor from the Cities. 

(b) By Cities.  In the event that All American sends the Cities notice of 
reduced water delivery pursuant to Section 8a hereof and does not accept the full Contract Water 
Amount in any year, the Cities may, in their sole discretion, supply the unaccepted quantity to 
other customers or use it for other municipal purposes.  In exchange for the use of such Contract 
Water Amount, the Cities will pay All American $17.50 per acre foot plus an amount equal to 
the increase in the Consumer Price Index for the Seattle Metropolitan Region from the date of 
the commencement of the Term to the end of the calendar year in which the Cities use such 
portion of the Contract Water Amount.  Such sum will be paid within thirty (30) days of the end 
of each calendar year of use by the Cities. 

 8. Water Delivery.  On the terms and conditions stated in this Agreement, the Cities 
will supply water from the Ground Water Wells to All American as follows. 

(a) Each year during the term of this Agreement, the Cities shall provide All 
American the full Contract Water Amount unless All American sends the Cities notice otherwise 
as provided herein.  All American will provide notice to the Cities of reduced water delivery 
volume sixty days prior to the end of each calendar year.  In giving such notice, All American 
shall exert its reasonable best efforts to accurately predict the volume of water needed for the 
subsequent calendar year.  

(b) The Cities will supply raw, untreated water from the Ground Water Wells 
to All American at the Delivery Point.  The Cities are not obligated to supply water to All 
American from water sources other than the Ground Water Wells; the Cities are not obligated to 
secure a substitute water source for All American for any reason whatsoever. 

(c) The Cities will install, own, and maintain in good working condition the 
Master Meter at the Delivery Point.  The Cities will read the Master Meter and keep records of 
the daily and annual total water accepted by All American.  The Cities will make all meter 
information available to All American within a reasonable time frame (not longer than 3 business 
days) upon request. 

(d) In the event that the water withdrawn from some or all of the Ground 
Water Wells have water chemistry or quality characteristics that require treatment or other 
management, the Cities and All American will share on a pro rata basis (depending on the 
proportion that the Contract Water as may be reduced bears to the total amount of water 
available under the Municipal Water Rights) in such water chemistry or quality issues.  The 
Cities will make water sampling and tests results from the Ground Water Wells available to All 
American within a reasonable time frame upon request.  The Parties intend for the Cities and All 
American to share and distribute fairly both the available quantity and the burdens and costs of 
water treatment. 

 9. Supply Interruption Due to Accident, Maintenance, and Uncontrollable 
Force.  The Cities’ Ground Water Wells and water delivery system will be designed, operated 
and maintained by the Cities in a manner consistent with municipal water system standards and 
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applicable rules and regulations in order to provide maximum reliability of service to All 
American.  However, All American understands and agrees that the Cities can make no 
guarantee as to pressure, quantity, or continuity of service because of the possibility of accidents 
involving the Cities’ water system infrastructure or equipment, uncontrollable forces, or 
unforeseen events.  Therefore, the Cities shall not be liable for losses or damages from a 
deficiency or failure to supply water due to acts of God, fire, flood, earthquake, other natural 
disasters, acts of war, insurrection or riot, physical unavailability of the Ground Water Wells’ 
water source, accident (other than those arising from the acts or omissions of any Party) an order 
of a governmental authority (other than any of the Cities), regulatory agency (other than any of 
the Cities), or court of competent jurisdiction preventing performance.  In the event of an 
emergency or other necessity that may disrupt supply to All American, the Cities shall 
immediately notify All American and shall restore water supply as soon as it can reasonably do 
so.  In the event of regular maintenance or water system construction activities, the Cities shall 
provide written notice to All American, and the Cities will coordinate with All American in order 
to schedule such work to minimize potential disruption to All American.  In the event of any of 
the foregoing or otherwise, the Cities shall have no obligation to provide water to All American 
from the Cities’ other water sources or to otherwise obtain and furnish a substitute supply of 
water. 

 10. Limitation on Liability.  Notwithstanding any other provision of this Agreement, 
the Parties shall not be liable under or pursuant to this Agreement for indirect, incidental, special, 
exemplary, punitive, or consequential damages, including but not limited to damages for lost 
profits, revenues or benefits, loss of property use, the cost of capital, or the cost of purchased or 
replacement water.  

 11. Notice.  Unless otherwise specified, all notices hereunder shall be in writing and 
shall be effectively given when delivered personally, on the date of delivery or, if mailed, three 
(3) days after deposit in the United States mail, first-class postage prepaid, certified or registered. 
For purposes of notice, the addresses of the Parties shall be: 

To Olympia: 

Mr. Bob Sterbank  
City Attorney, City of Olympia 
P.O. Box 1967 
Olympia, WA  98507-1967 
 
To Tumwater: 
 
Ms. Christy Todd 
City Attorney, City of Tumwater 
555 Israel Rd. SW 
Tumwater, WA 98501 
 
To Lacey: 
 
Mr. Ken Ahlf 
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City Attorney, City of Lacey 
PO Box 3400 
420 College Street SE 
Lacey, WA  98509-3400 
 
To All American: 
 
All American Bottled Water Corporation 
100 Custer Way 
Tumwater, WA 98501 
 
 With a copy to: 
    Mr. Thomas A. Lemly 
    Davis Wright Tremaine, LLP 
    2600 Century Square 
    1501 4th Avenue 

         Seattle, WA  98101 

  
 12. Dispute Resolution. 

  (a) Step One – Negotiation.  In the event of a dispute concerning any matter 
pertaining to this Agreement, the Parties involved shall attempt to adjust their differences by 
formal negotiation.  The Party perceiving a dispute or disagreement persisting after informal 
attempts at resolution shall notify the other Party in writing of the general nature of the issues.  
The letter shall be identified as a formal request for negotiation and shall propose a date for 
representatives of the Parties to meet.  The other Parties shall respond in writing within ten (10) 
business days.  The response shall succinctly and directly set out that Party’s view of the issues 
or state that there is no disagreement.  The Parties shall accept the date to meet or shall propose 
an alternate meeting date not more than ten (10) business days later than the date proposed by the 
Party initiating dispute resolution.  The representatives of the Parties shall meet in an effort to 
resolve the dispute.  If a resolution is reached the resolution shall be memorialized in a 
memorandum signed by all Parties.  Each Party will bear the cost of its own attorneys, 
consultants, and other Step One expenses.  If a resolution is not reached the Parties shall proceed 
to mediation. 

 (b) Step Two – Mediation.  If the dispute has not been resolved by negotiation 
within thirty (30) days of the initial letter proposing negotiation, any Party may demand 
mediation.  The mediator shall be chosen by agreement.  If the Parties are unable to agree they 
shall request a list of five (5) mediators from an entity that provides mediation services.  If the 
Parties cannot agree to a name on the list, each Party (commencing with the initiating Party) 
shall strike a name in turn until only one name remains.  The person whose name remains shall 
serve as mediator.  In the event that the remaining person is removed for cause by one of the 
Parties or refuses the assignment, the Parties shall procure another list and proceed as in the first 
instance.  Each Party will bear the cost of its own attorneys, consultants, and other Step Two 
expenses.  If the mediation is not successful, the Parties may proceed to litigation. 
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 (c) Step Three – Litigation.  Unless otherwise agreed by the Parties in writing, Step 
One and Step Two must be exhausted as a condition precedent to filing of any action in Thurston 
County Superior Court.  A Party may initiate an action without exhausting Steps One or Two if 
the statute of limitations is about to expire and the Parties cannot reach a tolling agreement, or if 
either Party determines the public health, safety, or welfare is threatened.  If suit or action is 
instituted in connection with any controversy arising out of this Agreement, the substantially 
prevailing party shall be entitled to recover, in addition to costs, such sum as the court may 
adjudge reasonable as attorney fees at trial, on petition for review, and on appeal. 

 13. Provisions from Settlement Agreement.  The following provisions from the 
Settlement Agreement are incorporated herein by reference and agreed by the Parties to apply to 
this Agreement as if fully set forth herein and substituting “this Agreement” for “Settlement 
Agreement” where appropriate:   

Subsection 9(b) – (assignment) 
Section 18 – (governing law and venue) 
Section 19 – (no waiver) 
Section 20 – (time is of the essence) 
Section 22 – (signature authority) 
Section 23 – (severability) 
Section 27 – (counterparts). 
 

 14. This Water Supply Agreement shall be binding upon each Parties’ successors and 
assigns except as expressly provided herein. 

 
IN WITNESS WHEREOF, the authorized representatives of the Parties have duly 

executed this Agreement as of the date stated above. 

THE CITY OF OLYMPIA  CITY OF LACEY   
 
 
  ____________________________________ 

Mark Foutch, Mayor  Greg J. Cuoio, City Manager 

 

ATTEST:  Approved as to form: 

 

 

___________________________________  ____________________________________ 

City Clerk  Ken Ahlf, City Attorney 

 

Approved as to form: 
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__________________________________ 

Bob Sterbank, City Attorney  

 

 

  

 
THE CITY OF TUMWATER 
 
 
__________________________________ 
Ralph C. Osgood, Mayor 
 
ATTEST:  Approved as to form: 
 
__________________________________  ____________________________________ 
City Clerk  Christy A. Todd, City Attorney   
   
 
ALL AMERICAN BOTTLED WATER CORPORATION 

 
By: _________________________________________ 

 

Name: _______________________________________ 

 

Its: __________________________________________ 

         Title  

 
 
STATE OF WASHINGTON ) 
    )  ss: 
COUNTY OF THURSTON ) 
 

On this ________ day of ___________________, 20___, before me, the undersigned, a 
Notary Public in and for the State of Washington, duly commissioned and sworn, personally 
appeared __________________________________, the ______________________ of 
____________________________, the corporation that executed the foregoing instrument, and 
acknowledged said instrument to be the free and voluntary act and deed of said corporation for 
the uses and purposes therein mentioned, and on oath stated that he/she signed the same as 
his/her free and voluntary act and deed for the uses and purposes therein mentioned. 
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WITNESS my hand and official seal the day and year in this certificate above written. 

 
              
      Printed Name:        
      Notary Public in and for the State of  
      Washington, residing at:      
      My Commission Expires:      
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